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JUDGMENT
THE COURT:
Introduction

[1] The HIV/AIDS' pandemic in South Africa has been described as “an
incomprehensiblecalamity” and “themost important challengefacing South Africasince
the birth of our new democracy” and government’ sfight against “this scourge” as“atop
priority”. It “has claimed millions of lives, inflicting pain and grief, causing fear and
uncertainty, and threatening the economy”. These are not the words of alarmists but are
taken from a Department of Health publication in 2000 and aministerial foreword to an

earlier departmental publication.?

This is the term commonly used for the human immunodeficiency virus (HIV) leading to the acquired
immune (or immuno-) deficiency syndrome (AIDS). Transmission of thisdisease, itsprogression and dire
consequences are set out in lay language from para 11 onwards in the judgment of Ngcobo Jin Hoffimann
v South African Airways 2001 (1) SA 1 (CC); 2000 (11) BCLR 1211 (CC).

HIV/AIDS & STD strategic plan for South Africa 2000-2005 and an earlier report to which it refers.
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[2] This appea is directed at reversing orders made in a high court against
government because of perceived shortcomings in its response to an aspect of the
HIV/AIDS challenge. The court found that government had not reasonably addressed
the need to reduce the risk of HIV-positive mothers transmitting the disease to their
babies at birth. More specificaly the finding was that government had acted
unreasonably in (a) refusing to make an antiretroviral drug called nevirapine® available
in the public health sector where the attending doctor considered it medically indicated
and (b) not setting out atimeframe for anational programmeto prevent mother-to-child

transmission of HIV.

[3] The case started as an application in the High Court in Pretoria on 21 August
2001. The applicants were a number of associations and members of civil society
concerned with the treatment of peoplewith HIV/AIDS and with the prevention of new
infections. In this judgment they are referred to collectively as “the applicants’. The
principal actor among them was the Treatment Action Campaign (TAC). The
respondents were the national Minister of Health and the respective members of the

executive councils (MECs) responsible for health in all provinces save the Western

Nevirapine is a fast-acting and potent antiretroviral drug long since used worldwide in the treatment of
HIV/AIDS and registered in South Africa since 1998. In January 2001 it was approved by the World
Health Organization for use against intrapartum mother-to-child transmission of HIV, i.e. transmission of
thevirusfrom mother to child at birth. It was aso approved for such usein South Africa. The nature and
precise date of such approval were contested and this led to some vigorously debated subsidiary issues,
dealt with more fully below.
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Cape.* They arereferred to collectively as “the government” or “government”.

[4] Government, as part of aformidable array of responsesto the pandemic, devised
a programme to deal with mother-to-child transmission of HIV at birth and identified
nevirapine as its drug of choice for this purpose.®> The programme imposes restrictions
ontheavailability of nevirapineinthe public health sector. Thisiswherethefirst of two
main issues in the case arose. The applicants contended that these restrictions are
unreasonabl e when measured against the Constitution, which commandsthe stateand all
its organs to give effect to the rights guaranteed by the Bill of Rights. This duty is put

thus by sections 7(2) and 8(1) of the Constitution respectively:

“7(2) The state must respect, protect, promote and fulfil the rights in the Bill of
Rights.

8(1) TheBill of Rightsappliestoall law, and bindsthelegislature, the executive, the

judiciary and all organs of state.”

At issue hereisthe right given to everyone to have access to public health care services

and theright of children to be afforded specia protection. Theserightsare expressedin

The Western Cape MEC was originally aparty to the proceedingsin the High Court. The applicants|ater
withdrew the application against him. A dispute between the Premier and the MEC of KwaZulu-Natal
arose at alater stage, when leave to appeal to this Court was being debated.

The drug is currently available free to government and its administration is simple: a single tablet taken
by the mother at the onset of labour and a few drops fed to the baby within 72 hours after birth.
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the following termsin the Bill of Rights:

“27(1) Everyone hastheright to have accessto —

@ health care services, including reproductive health care;

2 The state must take reasonable legidative and other measures, within its
available resources, to achieve the progressive realisation of each of these

rights.

28(1) Every child hastheright —

(© to basic nutrition, shelter, basic health care services and socid

services’.

[5] The second main issue also arises out of the provisions of sections 27 and 28 of
the Constitution. It is whether government is constitutionally obliged and had to be
ordered forthwith to plan and implement an effective, comprehensive and progressive
programme for the prevention of mother-to-child transmission of HIV throughout the
country. The applicants also relied on other provisions of the Constitution which, in

view of our conclusions, need not be considered.

[6] The affidavitslodged by the applicants addressed these two central issues from
a variety of specialised perspectives, ranging from paediatrics, pharmacology and
epidemiology to public health administration, economics and statistics. The applicants

papers also include the testimony of doctors, nurses and counsellors confronted daily
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with the human tragedies of HIV-infected mothersand their babies. Inadditionthereare
poignant accounts of HIV -positive pregnant women'’ s pleasfor accessto nevirapine for

themselves and their babies at public health institutions where its supply is prohibited.

[7]  Theprincipal deponentsto the government’ s answer are the Director-General of
the national Department of Health, Dr Ayanda Ntsaluba, and Dr Nono Simelela, the
Chief Director of the Department’ sHIV/AIDSprogramme, whose affidavitsweresigned
on 20 October 2001. They are supported by a number of experts and by the
administrative heads of the respective provincia health departments. Although the two
mainissuesrelateto government policy, asdistinct from mere administration, neither the

Minister nor any of the MECs was a deponent.

[8] On 14 December 2001 the High Court made an order substantially in accord with

the notice of motion as then worded. Its main provisions were the following:

“1. It is declared that the first to ninth respondents are obliged to make Nevirapine
available to pregnant women with HIV who give birth in the public health
sector, and to their babies, in public health facilities to which the respondents’
present programme for the prevention of mother-to-child transmission of HIV
has not yet been extended, where in the judgment of the attending medical
officer, acting in consultation with the medical superintendent of the facility
concerned, this is medically indicated, which shall at least include that the
woman concerned has been appropriately tested and counselled.

2. The first to ninth respondents are ordered to make Nevirapine available to
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pregnant women with HIV who give birth in the public sector, and to their
babies, in public health facilitiesto which the respondents’ present programme
for the prevention of mother-to-child transmission of HIV has not yet been
extended, where in the opinion of the attending medical practitioner, acting in
consultation with the medical superintendent of the facility concerned, thisis
medically indicated, which shall at least include that the woman concerned has
been appropriately tested and counselled.

3. It isdeclared that the respondents are under aduty forthwith to plan an effective
comprehensive national programme to prevent or reduce the mother-to-child
transmission of HIV, including the provision of voluntary counselling and
testing, and where appropriate, Nevirapine or other appropriate medicine, and
formula milk for feeding, which programme must provide for its progressive
implementation to the whole of the Republic, and to implement it in a

reasonable manner.

4, The respondents are ordered forthwith to plan an effective comprehensive
national programme to prevent or reduce the mother-to-child transmission of
HIV, including the provision of voluntary counselling and testing, and where
appropriate, Nevirapine or other appropriate medicine, and formula milk for
feeding, which programme must provide for its progressive implementation to

the whole of the Republic, and to implement it in a reasonable manner.”

A number of supporting provisionsand acosts order against the government were added.

[9] Because of theimportance and urgency of the matter, an early date was allocated
for the hearing of government’s appeal against the order of the High Court. Thiswas
followed by an unsuccessful interim application to this Court by government aimed at

staying the High Court’s order pending the determination of this appeal. At the
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commencement of the appeal hearing we dismissed a belated application for admission
asan additional amicus curiae and an application by an amicusto adduce evidence. The
High Court had also granted an application by the Premier of KwaZulu-Natal to be
substituted for his MEC for Health and that substitution gave rise to both an appeal to
this Court and an application to present further evidence. Thesewere heardimmediately
after argument in the main proceedings had ended and both were refused at thetime, the
reasonsto follow. Then, some days after the hearing, the Court addressed an enquiry to
the parties which, instead of enlightenment, unfortunately elicited a great deal of
contention and yet another applicationto adducefurther evidence, dealt withbelow. This
judgment focuses on the principal issuesand these minor matterswill be dealt with either

in passing or in separate judgments.

Factual background

[10] The two principal issues had been in contention between the applicants and
government for some considerable time prior to the launching of the application in the
High Court. Thus, when the TAC in September 1999 pressed for acceleration of the
government programme for the prevention of intrapartum mother-to-child transmission
of HIV, it was told by the Minister that this could not be done because there were
concerns about, among other things, the safety and efficacy of nevirapine. Nearly ayear
later (in August 2000), following the 13" International AIDS Conferencein Durban and

afollow-up meeting attended by the Minister and the M ECs, the Minister announced that
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nevirapinewould still not be made generally available. Instead each province wasgoing
to select two sitesfor further research and the use of the drug would be confined to such

sites.

[11] Closeto ayear later, in aletter dated 17 July 2001 written by their attorney, the

applicants placed on record that

“[t]he Government has decided to make NV P [neviraping] available only at alimited

number of pilot sites, which number two per province.

Theresult isthat doctorsin the public sector, who do not work at one of those pilot sites,
are unableto prescribe thisdrug for their patients, even though it has been offered to the

government for free.”

At the same time they pointedly asked the Minister to:

“(@  provideuswith legally valid reasons why you will not make NVP availableto
patients in the public health sector, except at the designated pilot sites, or
alternatively to undertake forthwith to make NV P available in the public health
sector.

(b) undertake to put in place a programme which will enable all medical
practitioners in the public sector to decide whether to prescribe NV P for their
pregnant patients, and to prescribe it wherein their professional opinion thisis
medically indicated.”

The Minister’s reply dated 6 August 2001 did not deny the restriction imposed by
government on the availability of nevirapine; nor was any plan or programme to extend

its availability mentioned. The undertakings requested were neither given nor refused

9
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outright. The meaning of the Minister’ sletter is, however, quite unmistakable. It details
a series of governmental concerns regarding the safety and efficacy of nevirapine

requiring continuation of government’ s research programme.

[12] Nevirapine had been registered in 1998 by the Medicines Control Council, a
specialist body created by the Medicines and Related Substances Control Act 101 of
1965 to determine the safety of drugs beforetheir being made availablein South Africa.
In terms of this Act registration of adrug by definition entails apositive finding asto its
guality, safety and efficacy. In January 2001 the World Heath Organization
recommended the administration of the drug to mother and infant at the time of birthin
order to combat HIV and between November 2000 and A pril 2001 the M edicines Control
Council settled the wording of the package insert dealing with such use. Theinsert was
formally approved by the Council in April 2001 and the parties treated that as the date

of approval of the drug for the prevention of mother-to-child transmission of HIV.

[13] It wasthis date of approval that led to the Court’s enquiry after the hearing and
to the application to adduce further evidence relating to the date of the “registration” of
nevirapine for the prevention of mother-to-child transmission of HIV. At the time it
appeared that thisdate might berelevant and that nevirapine may have been approved for
the prevention of mother-to-child transmission earlier than April 2001. In the result,

however, nothing turns on this. That being the case, further evidence directed to this

10
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issue isirrelevant. It follows that the application to adduce further evidence must be

refused and no order be made in relation to the costs thereof.

[14] The letter from the Minister also lists a number of social, economic and public
health implications of breastfeeding by HIV-positive mothers, emphasises the cultural
and financial impact of formula-feeding as a substitute and outlines the overal
complexity of providing acomprehensive package of care throughout the country. The
Minister, although not responding directly to the undertakings sought on behalf of the
applicants, quite clearly intimated that neither undertaking was or would be given. The
decision was to confine the provision of nevirapine in the public sector to the research

sites and their outlets.

[15] It can be accepted that an important reason for this decision was that government
wanted to develop and monitor its human and material resources nationwide for the
delivery of acomprehensive package of testing and counselling, dispensing of nevirapine
and follow-up servicesto pregnant women attending at public healthinstitutions. Where
bottle-feeding was to be substituted for breastfeeding, appropriate methods and
procedures had to be evolved for effective implementation, bearing in mind cultural
problems, the absence of clean water in certain parts of the country and the increased
risks to infants growing up with inadequate nutrition and sanitation. At the sametime,

data relating to administrative hitches and their solutions, staffing, costs and the like

11
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could begathered and correlated. All of thisobviously makesgood sensefromthe public
health point of view. These research and training sites could provide vital information
on which in time the very best possible prevention programme for mother-to-child

transmission could be devel oped.

[16] Thispoint isalso madeinthe Protocol for providing a comprehensive package
of care for the prevention of mother to child transmission of HIV in South Africa (draft

version 4) issued by government in April 2001

“There is however, a need to assess the operational challenges inherent in the
introduction of anti-retroviral regimen for the reduction of vertical transmissioninrural
settings as well as in urban settings in South Africa. This is due in part because the
introduction of ARV [antiretroviral] interventions needs to be accompanied by a series
of other interventions such asthe delivery of voluntary and confidential counseling and
HIV testing, and revised obstetric practices and infant feeding practices. Theserequire
extensive capacity building, infrastructure development, improved management and
community mobilization efforts. Inorder to gain better understanding of the operational
challengesof introducing theintervention onawider scale, MINMEC [abody consisting
of the Minister of Health and the provincial MECs for Health] endorsed the

establishment of two research sitesin all nine Provinces for a period of two years.”

[17] The crux of the problem, however, lies elsewhere: what is to happen to those
mothers and their babieswho cannot afford accessto private health care and do not have
access to the research and training sites? It is not clear on the papers how long it is

planned to take before nevirapinewill be made available outsidethese sites. Some of the

12
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provinces had not yet established any test sites by the time the application was launched
in late August 2001. The first sites were established only in May 2001 following a
meeting the previous month at which government had endorsed the establishment of the
sites for a period of two years. These sites were to be selected according to stated
criteria, one in an urban and one in arural community in each province. Whether the
programme wasto be maintained strictly until thelast of the provincial test siteshad been
functioning for two years or could possibly be extended beyond that period does not
appear from the papers. What isplain, though, isthat for a protracted period nevirapine
would not be supplied at any public health institution other than one designated as part

of aresearch site.

The issues
[18] The founding affidavit, signed by the TAC deputy-chairperson, Ms Siphokazi
Mthathi, commences with auseful summary of the case presented by the applicants. In

paragraphs 20 and 21 of her affidavit the two principal issues are stated thus:

“20. The first issue is whether the Respondents are entitled to refuse to make
Nevirapine (aregistered drug) availableto pregnant women who have HIV and
who give birth in the public health sector, in order to prevent or reduce the risk
of transmission of HIV to their infants, where in the judgment of the attending

medical practitioner thisis medically indicated.

21. The second issue iswhether the Respondents are obliged, as amatter of law, to

implement and set out clear timeframes for a national programme to prevent

13
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mother-to-child transmission of HIV, including voluntary counselling and

testing, antiretroviral therapy, and the option of using formulamilk for feeding.”

[19] Then,inparagraph 22, shesummarisestheapplicants caseinthefollowingterms:

“22.  Insummary, the Applicants’ caseisasfollows:

22.1 The HIV/AIDS epidemic is a major public health problem in our
country, and has reached catastrophic proportions.

22.2  One of the most common methods of transmission of HIV in children
isfrom mother to child at and around birth. Government estimates are
that since 1998, 70 000 children areinfected in this manner every year.

22.3 The Medicines Control Council has the statutory duty to investigate
whether medicines are suitable for the purpose for which they are
intended, and the safety, quality and therapeutic efficacy of medicines.

22.4  The Medicines Control Council has registered Nevirapine for use to
reduce the risk of mother-to-child transmission of HIV. This means
that Nevirapine has been found to be suitable for this purpose, and that
it is safe, of acceptable quality, and therapeutically efficacious.

22,5 Theresult isthat doctorsin the private profession can and do prescribe
Nevirapinefor their patientswhen, intheir professional judgment, itis
appropriate to do so.

22.6 In July 2000 the manufacturers of Nevirapine offered to make it
available to the South African government free of charge for a period
of five years, for the purposes of reducing the risk of mother-to-child
transmission of HIV.

22.7 The government has formally decided to make Nevirapine available
only at alimited number of pilot sites, which number two per province.

22.8 Theresult isthat doctorsin the public sector, who do not work at one
of those pilot sites, are unable to prescribe this drug for their patients,
even though it has been offered to the government for free.

229 The Applicants are aware of the desirability of a multiple-strategy

approach to the prevention of mother-to-child transmission. However,

14
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they cannot and do not accept that this provides a rational or lawful
basis for depriving patients at other sites of the undoubted benefits of
Nevirapine, even if at this stage the provision can not be done as part
of abroader integrated strategy — a point that is not conceded.

22.10 To the extent that there may be situations in which the use of
Nevirapineis not indicated, thisisthe situation in both the private and
the public sector. Whether or not to prescribe Nevirapineisamatter of
professional medical judgment, which can only be exercised on acase-
by-case basis. It is not a matter which is capable of rationa or
appropriate decision on a blanket basis.

22.11 Thereisnorational or lawful basisfor allowing doctorsin the private
sector to exercise their professional judgment in deciding when to
prescribe Nevirapine, but effectively prohibiting doctors in the public
sector from doing so.

22.12 In addition to refusing to make Nevirapine generally available in the
public health sector, the government hasfailed over an extended period
to implement a comprehensive programme for the prevention of
mother-to-child transmission of HIV.

2213 The result of this refusal and this failure is the mother-to-child
transmission of HIV in situations where this was both predictable and
avoidable.

22.14 This conduct of the government is irrational, in breach of the Bill of
Rights, and contrary to the values and principles prescribed for public
administration in section 195 of the Constitution. Furthermore,
government conduct is in breach of its international obligations as
contained in a number of conventions that it has both signed and
ratified.”

[20] The main response on behalf of government by Dr Ntsaluba and Dr Simelelais
detailed and lengthy and raises numerous disputes, mostly as to emphasis, opinion or

inference but occasionally also of fact. The reply on behalf of the applicants likewise
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raises many issues of one kind or another. Many of these disputes gave rise to a
regrettable degree of animosity and disparagement, culminating in unsubstantiated and
gratuitous allegations of untruthfulness being levelled at one of the attorneys on an
insignificant side-issue. In our country the issue of HIV/AIDS has for some time been
fraught with an unusual degree of political, ideological and emotional contention. This
is perhaps unavoidable, having regard to the magnitude of the catastrophe we confront.
Neverthelessit isregrettable that some of this contention and emotion has spilt over into
this case. Not only does it bedevil future relations between government and non-
governmental agenciesthat will perforce haveto join in combating the common enemy,

but it could also have rendered the resolution of this case more difficult.

[21] Ultimately, however, we have found it possible to cut through the overlay of
contention and arrive at a straightforward and unanimous conclusion. Most if not all of
the disputation is beside the point. The essential facts, as we see them, are not seriously

in dispute.

[22] In their argument counsel for the government raised issues pertaining to the
separation of powers. This may be relevant in two respects — (i) in the deference that
courts should show to decisionstaken by the executive concerning the formulation of its
policies; and (ii) in the order to be made where a court finds that the executive hasfailed

to comply with its constitutional obligations. These considerations are relevant to the
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manner in which a court should exercise the powers vested in it under the Constitution.
It was not contended, nor could it have been, that they are relevant to the question of

justiciability.

Enforcement of socio-economic rights

[23] This Court has had to consider claims for enforcement of socio-economic rights
on two occasions.® On both occasions it was recognised that the state is under a
constitutional duty to comply with the positive obligations imposed on it by sections 26
and 27 of the Constitution.” It was stressed, however, that the obligations are subject to
the qualifications expressed in sections 26(2) and 27(2). On the first occasion, in
Soobramoney, the claim was dismissed because the applicant failed to establish that the
state was in breach of its obligations under section 26 in so far as the provision of renal
dialysisto chronically ill patients was concerned. In Grootboom the claim was upheld
because the state’ s housing policy in the area of the Cape Metropolitan Council failed to
make reasonabl e provision within available resourcesfor peoplein that areawho had no

access to land and no roof over their heads and were living in intolerable conditions.

[24] Inboth casesthe socio-economic rights, and the corresponding obligations of the

Soobramoney v Minister of Health, KwaZulu-Natal 1998 (1) SA 765 (CC); 1997 (12) BCLR 1696 (CC);
Government of the Republic of South Africa and Others v Grootboom and Others 2001 (1) SA 46 (CC);
2000 (11) BCLR 1169 (CC).

Soobramoney above n 6 para 36; Grootboom above n 6 para 24 and 38.
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state, were interpreted in their social and historical context.® The difficulty confronting
the state in the light of our history in addressing issues concerned with the basic needs

of people was stressed. Thus, in Grootboom, Y acoob J said:

“This case shows the desperation of hundreds of thousands of people living in
deplorable conditions throughout the country. The Constitution obligesthe State to act
positively to amelioratethese conditions. Theobligationisto provide accessto housing,
health-care, sufficient food and water, and social security to those unable to support
themselves and their dependants. The State must also foster conditions to enable
citizensto gain accessto land on an equitable basis. Thosein need haveacorresponding

right to demand that this be done.

| am consciousthat it isan extremely difficult task for the State to meet these obligations
in the conditions that prevail in our country. This is recognised by the Constitution
which expresdly providesthat the State is not obliged to go beyond available resources
or to realise these rights immediately. | stress however, that despite all these
gualifications, these are rights, and the Constitution obliges the State to give effect to
them. Thisis an obligation that Courts can, and in appropriate circumstances, must

enforce.”®

[25] Thequestion in the present case, therefore, isnot whether socio-economic rights
arejusticiable. Clearly they are.!® The question is whether the applicants have shown
that the measures adopted by the government to provide accessto health care servicesfor

HIV-positive mothers and their newborn babies fall short of its obligations under the

Soobramoney above n 6 para 11; Grootboom above n 6 para 25.

Above n 6 para 93-4.

10 Ex Parte Chairperson of the Constitutional Assembly.: In re Certification of the Constitution of the

Republic of South Africa, 1996 1996 (4) SA 744 (CC); 1996 (10) BCLR 1253 (CC) para 78.
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Constitution.

Minimum core

[26] Before outlining the applicants' legal submissions, it is necessary to consider a
line of argument presented on behalf of thefirst and second amici. It was contended that
section 27(1) of the Constitution establishesan individual right vested in everyone. This
right, so the contention went, has a minimum core to which every person in need is
entitted. The concept of “minimum core” was developed by the United Nations
Committee on Economic, Social and Cultural Rights which is charged with monitoring
the obligations undertaken by state parties to the International Covenant on Economic,

Socia and Cultural Rights. According to the Committee

“a State party in which any significant number of individualsis deprived of essential
foodstuffs, of essential primary health care, of basic shelter and housing, or of the most
basic forms of education is, prima facie, failing to discharge its obligations under the
Covenant. If the Covenant were to be read in such a way as not to establish such a
minimum coreobligation, it would belargely deprived of itsraison d ’étre. By the same
token, it must be noted that any assessment as to whether a State has discharged its
minimum core obligations must also take account of resource constraints applying
within the country concerned. Article 2(1) obligates each State party to take the
necessary steps ‘to the maximum of its available resources’. In order for a State party
to be able to attribute its failure to meet at least its minimum core obligations to alack
of available resources it must demonstrate that every effort has been made to use all
resources that are at its disposition in an effort to satisfy, as a matter of priority, those

minimum obligations.” **

1 CESCR Genera Comment 3 “The nature of States parties obligations (Art. 2, par.1)” 14/12/90 para 10.
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[27] Support for this contention was sought in the language of the Constitution and
attention was drawn to the differences between sections 9(2),*? 24(b)," 25(5)* and

25(8)* on the one hand, and sections 26 and 27 on the other.

[28] It was contended that section 25(5), which obliges the state to “take reasonable
legidlative and other measures, within its available resources’ towards “accessto land”,
imposes an obligation on the state, but is not associated with aself-standing right to have
accesstoland. Section 24(b), on the other hand, conferson everyonearight “to havethe
environment protected . . . through reasonabl e |egidlative and other measures’, but isnot

coupled with a separate duty on the state to take such measures. Sections 9(2) and 25(8)

12 Section 9(2) provides:

“Equality includesthe full and equal enjoyment of al rights and freedoms. To promote
the achievement of equality, legislative and other measures designed to protect or
advance persons, or categories of persons, disadvantaged by unfair discrimination may
be taken.”
13 Section 24(b) providesthat everyone has the right
“to have the environment protected, for the benefit of present and future generations,
through reasonabl e legidlative and other measures that —
() prevent pollution and ecological degradation;
(i) promote conservation; and
(iii) secure ecologically sustainable development and use of natural
resources while promoting justifiable economic and social
development.”
14 Section 25(5) provides:
“The state must take reasonable legidlative and other measures, within its available
resources, to foster conditions which enable citizens to gain access to land on an
equitable basis.”

15 Section 25(8) provides:
“No provision of this section may impede the state from taking legidative and other
measuresto achieveland, water and related reform, in order to redressthe results of past
racial discrimination, provided that any departure from the provisions of thissectionis
in accordance with the provisions of section 36(1).”

20
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contain permissive powersto take reasonable measures but no obligation to do so. Inthe
case of sections 26 and 27, however, rights and obligations are stated separately. There
isaccordingly adistinction between the self-standing rightsin sections 26(1) and 27(1),
to which everyone is entitled, and which in terms of section 7(2) of the Constitution
“[t]he state must respect, protect, promote and fulfil”, and the independent obligations
imposed on the state by sections 26(2) and 27(2). This minimum core might not be easy
to define, but includes at least the minimum decencies of life consistent with human
dignity. No one should be condemned to alife below the basic level of dignified human
existence. Thevery notion of individual rights presupposes that anyone in that position

should be able to obtain relief from a court.

[29] In effect what the argument comes down to is that sections 26 and 27 must be
construed as imposing two positive obligations on the state: one an obligation to give
effect to the 26(1) and 27(1) rights; the other alimited obligation to do so progressively
through “reasonable legidative and other measures, within its available resources’.
Implicit in that contention is that the content of the right in subsection (1) differs from
the content of the obligation in subsection (2). Thisargument failsto have regard to the
way subsections (1) and (2) of both sections 26 and 27 are linked in the text of the
Congtitution itself, and to the way they have been interpreted by this Court in

Soobramoney and Grootboom.
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[30] Section 26(1) refers to the “right” to have access to housing. Section 26(2),
dealingwiththestate sobligationinthat regard, requiresit to“takereasonablelegidative
and other measures, within its available resources, to achieve the progressive realisation
of thisright”. The reference to “this right” is clearly a reference to the section 26(1)
right. Similar language is used in section 27 which deals with health care services,
including reproductive health care, sufficient food and water, and social security,
including, if persons are unable to support themsel ves and their dependants, appropriate
social assistance. Subsection (1) referstotheright everyonehasto have*access’ tothese
services; and subsection (2) obliges the state to take “reasonable legidative and other
measures, withinitsavailable resources, to achievethe progressive realisation of each of
theserights’. Therightsrequiring progressiverealisation arethosereferredtoin sections

27(1)(a), (b) and (c).

[31] InSoobramoney it was said:

“What is apparent from these provisionsisthat the obligationsimposed on the State by
ss 26 and 27 in regard to access to housing, health care, food, water and social security
are dependent upon the resources available for such purposes, and that the

corresponding rights themselves are limited by reason of the lack of resources.”*®

The obligations referred to in this passage are clearly the obligations referred to in

sections 26(2) and 27(2), and the “corresponding rights’ are the rights referred to in

16 Above n 6 para 11 (emphasis added).
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sections 26(1) and 27(1).

[32] This passage is cited in Grootboom.*” It is made clear in that judgment that

sections 26(1) and 26(2) “are related and must be read together” .*® 'Y acoob J said:

“The section has been carefully crafted. It containsthree subsections. Thefirst confers
ageneral right of access to adequate housing. The second establishes and delimits the
scope of the positive obligation imposed upon the State . . .”*

It is also made clear that “[s]ection 26 does not expect more of the State than is
achievablewithinits available resources’ % and does not confer an entitlement to “claim
shelter or housing immediately upon demand”?* and that asfar asthe rights of accessto
housing, health care, sufficient food and water, and socia security for those unable to
support themselves and their dependants are concerned, “the State is not obliged to go

beyond available resources or to realise these rights immediately” .

[33] In Grootboom reliance was aso placed on the provisions of the Covenant.

Y acoob J held that in terms of our Constitution the question is

1 Above n 6 para 46.

18 Id para 34.

19 Id para 21.

20 Id para 46.

21 Id para 95.

22 Id para 94.
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“whether the measures taken by the State to realise the right afforded by s 26 are

reasonable.” %3

[34] Although Yacoob Jindicated that evidence in a particular case may show that
there is a minimum core of a particular service that should be taken into account in
determining whether measures adopted by the state are reasonabl e,* the socio-economic
rights of the Constitution should not be construed as entitling everyone to demand that
the minimum core be provided to them. Minimum core was thus treated as possibly
being relevant to reasonableness under section 26(2), and not as a self-standing right

conferred on everyone under section 26(1).%

[35] A purposivereading of sections 26 and 27 does not lead to any other conclusion.
It isimpossible to give everyone access even to a“core”’ service immediately. All that
is possible, and al that can be expected of the state, isthat it act reasonably to provide
access to the socio-economic rights identified in sections 26 and 27 on a progressive
basis. In Grootboom the relevant context in which socio-economic rights need to be

interpreted was said to be that

“[m]illions of people are living in deplorable conditions and in great poverty. Thereis

23

Id para 33.
24 Id.
2 Id.
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ahighlevel of unemployment, inadequate social security, and many do not have access
to clean water or to adequate health services. These conditionsalready existed whenthe
Constitution was adopted . . .” %

[36] The state is obliged to take reasonable measures progressively to eliminate or
reduce the large areas of severe deprivation that afflict our society. The courts will
guarantee that the democratic processes are protected so as to ensure accountability,
responsiveness and openness, as the Constitution requiresin section 1. Asthe Bill of
Rights indicates, their function in respect of socio-economic rightsis directed towards
ensuring that legidative and other measures taken by the state are reasonable. Asthis
Court said in Grootboom, “[i]t is necessary to recognise that a wide range of possible

measures could be adopted by the State to meet its obligations”.?’

[37] It should be borne in mind that in dealing with such matters the courts are not
ingtitutionally equipped to make the wide-ranging factual and political enquiries
necessary for determining what the minimum-core standards called for by the first and
second amici should be, nor for deciding how public revenues should most effectively
be spent. There are many pressing demands on the public purse. As was said in

Soobramoney:

“The State has to manage its limited resources in order to address all these claims.

26 Id para 25, quoting from Soobramoney above n 6 para 8.

21 Id para4l.

25



THE COURT

Therewill betimeswhen thisrequiresit to adopt a holistic approach to the larger needs
of society rather than to focus on the specific needs of particular individuals within

society.”

[38] Courts are ill-suited to adjudicate upon issues where court orders could have
multiple social and economic consequences for the community. The Constitution
contemplates rather arestrained and focused role for the courts, namely, to require the
state to take measures to meet its constitutional obligations and to subject the
reasonabl eness of these measuresto evaluation. Such determinations of reasonableness
may infact have budgetary implications, but are not in themselves directed at rearranging
budgets. Inthisway thejudicial, |egidative and executive functions achieve appropriate

constitutional balance.

[39] Wetherefore concludethat section 27(1) of the Constitution does not giveriseto
a self-standing and independent positive right enforceable irrespective of the
considerations mentioned in section 27(2). Sections 27(1) and 27(2) must be read
together as defining the scope of the positive rights that everyone has and the
corresponding obligations on the state to “respect, protect, promote and fulfil” such
rights. The rights conferred by sections 26(1) and 27(1) are to have “access’ to the

services that the state is obliged to provide in terms of sections 26(2) and 27(2).

28 Above n 6 para 31.
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Government policy on the prevention of mother-to-child transmission of HIV

[40] Government’s policy for the treatment of HIV/AIDS including mother-to-child
transmission of HIV is dealt with in various documents. In particular, government
adopted an HIV/AIDS & STD strategic plan for South Africa 2000-2005. This was
followed by a number of HIV/AIDS-related policy guidelines that deal with various
aspects of the strategic plan. These included guidelines on managing HIV in children,
prevention of mother-to-child transmission and management of HIV-positive pregnant
women, feeding of infants of HIV-positive mothers and testing for HIV. It is not
necessary to refer in any detail to these documents and the policies embodied in them.
Where particular matters are relevant, they will be referred to in the judgment.
Government policy was also the subject of discussion at the meetings of the Department
of Health’ sNational Steering Committee on Prevention of M other-to-Child Transmission

and at meetings of Minmec.

[41] Following the 13" International Conference on HIV/AIDS held in Durban in
July 2000, government took a decision to implement a programme for the prevention of
mother-to-child transmission of HIV/AIDS. This programme entailed the provision of
voluntary HIV counselling and testing to pregnant women, the provision of nevirapine
and the offer of formulafeed to HIV -positive mothers who chose this option of feeding.
The implementation of this programme was to be confined to selected sites in each

province for a period of two years. As pointed out earlier, these pilot sites were to be
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used primarily to eval uate the use of nevirapine, monitoring and evaluating itsimpact on
the health status of the children affected aswell asthefeasibility of such an intervention
on a countrywide basis. Information gathered from these sites was to be used in
developing anational policy for the extension of thisprogrammeto other publicfacilities
outside the pilot sites. Nevirapine was not to be made available to public facilities

outside the pilot sites.

[42] This programme was to be implemented in accordance with the Protocol for
providing a comprehensive package of care for the prevention of mother to child
transmission of HIV in South Africa, draft version 4 of which was adopted in April 2001.
This protocol made provision for acomprehensive package of carefor the prevention of
mother-to-child transmission of HIV. It was based on two propositions:. first, the
acceptance that there is enough scientific evidence confirming the efficacy of various
antiretroviral drugs for reducing the transmission of HIV from mother to child; and
second, that there is a need to assess the operational challenges inherent in the
introduction of an antiretroviral regimen for the reduction of mother-to-child
transmission of HIV in South Africa in both rural and urban settings. The protocol
recognised that appropriately trained staff is a prerequisite for the successful
implementation of any programme. To thisend, provision was madein the protocol for
the development of materials for the required training of staff, including training in

counselling, testing for HIV, the medical and obstetric interventions necessary to reduce
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mother-to-child transmission at the time of birth and other related matters.

[43] Theprotocol contemplated that the programme would be introduced at two sites,
one rural and one urban, in each of the provinces. A full package of care would be
available at these sites and the progress made by the infants receiving the treatment

would be carefully monitored for a period of two years.

The applicants’ contentions

[44] It isthe applicants’ case that the measures adopted by government to provide
access to health care services to HIV- positive pregnant women were deficient in two
material respects. first, becausethey prohibited the administration of nevirapineat public
hospitals and clinics outside the research and training sites; and second, because they
failed to implement a comprehensive programme for the prevention of mother-to-child

transmission of HIV.

[45] Thetwo questions areinterrelated and a consequence of government’ s policy as
it was when these proceedings were ingtituted. The use of nevirapine to reduce the risk
of mother-to-child transmission of HIV was confined to mothers and newborn children
at hospitals and clinics included in the research and training sites. At all other public
hospitals and clinics the use of nevirapine for this purpose was not provided for. Public

hospitals and clinics outside the research and training sites were not supplied with
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nevirapine for doctors to prescribe for the prevention of mother-to-child transmission.
Only later would a decision be taken asto whether nevirapine and therest of the package
would be made available elsewhere in the health system. That decision would depend
upon theresults at the research and training sites. The applicants contend that thisis not
reasonabl e and that government ought to have had acomprehensive national programme
to prevent mother-to-child transmission of HIV, including voluntary counselling and

testing, antiretroviral therapy and the option of substitute feeding.

[46] In Grootboom, relying on what is said in the First Certification Judgment,” this

Court held that

“[a]lthough [section 26(1)] does not expressy say so, there is, at the very least, a
negative abligation placed upon the State and all other entities and persons to desist

from preventing or impairing the right of access to adequate housing.”*

That “negative obligation” applies equally to the section 27(1) right of accessto “health
care services, including reproductive health care’. Thisisrelevant to the challengesto
the measures adopted by government for the provision of medical services to combat

mother-to-child transmission of HIV.

29 Aboven 10 para 78:

“At the very minimum, socio-economic rights can be negatively protected from
improper invasion.”

% Above n 6 para 34.
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[47] Theapplicants' contentionsraisetwo questions, namely, isthepolicy of confining
the supply of nevirapine reasonable in the circumstances; and does government have a

comprehensive policy for the prevention of mother-to-child transmission of HIV.

The policy confining nevirapine to the research and training sites
[48] Indeciding on the policy to confine nevirapine to the research and training sites,
the cost of the drug itself was not a factor. This is made clear in the affidavit of Dr

Ntsaluba. He says:

“1 admit that the medicine has been offered to the first to ninth respondents for free for
a period of five years by the manufacturer. The driving cost for the provision of
Nevirapine however is not the price to be attached to the medicine but the provision of
the formulafeeding for those persons who are not in a position to afford formulafeeds
in order to discourage breast feeding and other costs incurred to provide operational
structures which are appropriately and properly geared toward counselling and testing

persons who are candidates for the administration of Nevirapine.”

He also says that

“[t]he public health sector hospitals, asit is, are under tremendous pressure, and while
it may be ideal for such doctors to go on to provide Nevirapine with the appropriate
advice, counselling and follow-up care, is presently not immediately attainable. It is
imperative that appropriate support structures for counselling, follow-up etc. be put in

place to ensure that Nevirapine is effective and that it delivers the promised benefits.”

[49] The costs that are of concern to the government are therefore the costs of
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providing the infrastructure for counselling and testing, of providing formula feed,
vitaminsand an antibiotic drug and of monitoring, during bottle-feeding, themothersand
children who have received nevirapine. These costs are relevant to the comprehensive
programme to be established at the research and training sites. They are not, however,
relevant to the provision of a single dose of nevirapine to both mother and child at the

time of birth.

[50] Theimplementation of a comprehensive programme to combat mother-to-child
transmission of HIV, such asthat provided at the research and training sites, is no doubt
theideal. Thereal dispute between the parties on this aspect of the caseisnot, however,
whether this optimum was feasible but whether it was reasonable to exclude the use of
nevirapinefor thetreatment of mother-to-child transmission at those public hospitalsand
clinics where testing and counselling are available and where the administration of

nevirapine is medically indicated.

[51] In substance four reasons were advanced in the affidavits for confining the
administration of nevirapine to the research and training sites. First, concern was
expressed about the efficacy of nevirapine where the “comprehensive package” is not
available. The concern wasthat the benefits of nevirapine would be counteracted by the
transmission of HIV from mother to infant through breastfeeding. For this reason

government considered it important to provide breastmilk substitutes to the mother and
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a“package” of carefor mother and infant including vitamin supplementsand antibiotics.
They considered it necessary to establish a system and to put in place the infrastructure
necessary for that purpose, to provide advice and counselling to the mothers to ensure
that the substitute and supplements were used properly and to monitor progress to
determine the effectiveness of the treatment. There are significant problemsin making
this package available. There are problems of resources in so far as counselling and
testing are concerned and budgetary constraints affecting the expansion of facilities at
public hospitals and clinics outside the research and training sites. Thereisacultura
objection to bottle-feeding that has to be overcome, and in rural areas there are also
hazards in bottle-feeding by mothers who do not have accessto clean water. There are
still millions of peopleliving in such circumstances and effective treatment of infants by

the provision of nevirapine at birth by no means resolves al difficulties.

[52] Secondly, therewasaconcern that the administration of nevirapineto the mother
and her child might lead to the development of resistance to the efficacy of nevirapine

and related antiretroviralsin later years.

[53] Thirdly, there was a perceived safety issue. Nevirapineisapotent drug anditis

not known what hazards may attach to its use.

[54] Findly, there wasthe question whether the public health system has the capacity
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to providethepackage. 1t wascontended on behalf of government that nevirapine should
be administered only with the “full package” and that it was not reasonably possible to
do this on a comprehensive basis because of the lack of trained counsellors and
counselling facilities and also budgetary constraints which precluded such a

comprehensive scheme being implemented.

[55] Relatedtothiswasasubmissionraisedinargument that fromapublic health point
of view, thereisaneed to determine the costs of providing the breastmilk substitute, the
supplementary package and the necessary counselling and monitoring. Without knowing
the full extent of these costs and the efficacy of the treatment, it would be unwise for
government to commit itself to awide-ranging programme for treating mother-to-child

transmission that might prove to be neither efficacious nor sustainable.

[56] We deal with each of these issuesin turn.

Efficacy

[57] First, the concern about efficacy. It isclear from the evidence that the provision
of nevirapine will save the lives of a significant number of infants even if it is
administered without the full package and support services that are available at the
research and training sites. Mother-to-child transmission of HIV can take place during

pregnancy, at birth and asaresult of breastfeeding. The programmeinissuein thiscase
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is concerned with transmission at or before birth. Although thereisno dispute about the
efficacy of nevirapine in materially reducing the likelihood of transmission at birth, the
efficacy of the drug as a means of combating mother-to-child transmission of HIV is

nevertheless challenged. How this comes about requires some discussion.

[58] Thechallengewasfirst expressed inthe Minister’ sletter of 6 August 2001 which
precipitated these proceedings.® Thefirst of anumber of what the Minister called “[o]ur

most pressing concerns’ was put in the following terms:

“Thereisevidencethat NV Piseffectivein the prevention of intra-partum transmission.
However, there is also evidence that a percentage of the babies who, as a result of the
useof NVP, areborn HIV negative, neverthel ess sero-convert and becomeHIV positive
in the months that follow their birth. For this reason, the registered claim for NVPin
South Africa is not that it can prevent MTCT but that it can prevent intra-partum

transmission.

It appearsfrom the dataat hand that the most compelling reason for this sero-conversion
isthe fact that the HIV positive mothers were breast-feeding their babies.”

The letter adds that

“although we do not have the formal results [of atest reported ayear before], we have
reason to believe that breastfeeding continuesto pose arisk which reversesthe benefits

of medical intervention.”

Then, in the answering affidavit of Dr Ntsaluba, this doubt about the efficacy of

1 See para 11 above.
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intrapartum administration of nevirapine is repeated:

“Breastfeeding iscontrarindicated where Nevirapineisused to reduce or prevent MTCT

of theHIV. It must beremembered that MTCT of HIV-1 through breastmilk negatesall

the gains of the use of Nevirapineinthe mother during delivery and inthe newborn child

within 72 hours after birth. Thus, it is not safe to expose a largely breastfeeding

populace to Nevirapine, unless certain stringent measures are taken to ensure that

breastfeeding would not occur when the medicine istaken to treat MTCT of the HIV.”
These allegations by the Minister in her letter and by Dr Ntsaluba are, however, not
supported by the data on which Dr Ntsaluba relies. Indeed, the wealth of scientific
material produced by both sides makes plain that sero-conversion of HIV takesplacein

some, but not all, cases and that nevirapine thus remains to some extent efficaciousin

combating mother-to-child transmission even if the mother breastfeeds her baby.

Resistance

[59] Asfar asresistanceisconcerned, the only relevance is the possible need to treat
the mother and/or the child at sometimeinthefuture. Although resistant strainsof HIV
might exist after a single dose of nevirapine, this mutation is likely to be transient. At
most there is a possibility of such resistance persisting, and although this possibility
cannot be excluded, its weight is small in comparison with the potential benefit of
providing asingle tablet of nevirapine to the mother and afew dropsto her baby at the
time of birth. The prospects of the child surviving if infected are so slim and the nature

of the suffering so grave that the risk of some resistance manifesting at sometimein the
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future iswell worth running.

Safety

[60] The evidence shows that safety is no more than a hypothetical issue. The only
evidence of potential harm concerns risks attaching to the administration of nevirapine
as a chronic medication on an ongoing basis for the treatment of HIV-positive persons.
Thereis, however, no evidence to suggest that a dose of nevirapine to both mother and
child at the time of birth will result in any harm to either of them. According to the
current medical consensus, there is no reason to fear any harm from this particular
administration of nevirapine. That iswhy its use isrecommended without qualification

for this purpose by the World Health Organization.

[61] Thereis also cogent South African endorsement of the safety of nevirapinein
genera and specifically for the prevention of mother-to-child transmission. Asindicated
earlier, the Medicines Control Council registered nevirapine in 1998 (affirming its
guality, safety and efficacy) and | ater expressly approved itsadministration to mother and
infant at the time of birth in order to combat HIV. Although it recommendsthat if this
is done the infant should be bottle-fed and not breastfed, that is to enhance the efficacy
of nevirapine and not because it is considered to be dangerous. The risk to be guarded
against isthe transmission of HIV from mother to child through breastfeeding. That is

arisk that exists whether nevirapine is administered or not. Far from being harmful,
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thereis evidence that even with breastfeeding therisk of infection is materially reduced

by administering nevirapine at birth.

[62] The decision by government to provide nevirapine to mothers and infants at the
research and training sites is consistent only with government itself being satisfied asto
the efficacy and safety of thedrug. These sites cater for approximately 10% of al births
in the public sector and it is unthinkable that government would gamble with the lives
or health of thousands of mothers and infants. In any event, the research and training
sites are intended primarily to train staff and to study the operational problems of the
comprehensive prevention of mother-to-child transmission package. Asto theresearch
component at these sites, it is intended to focus on the efficacy of the treatment rather
than its safety. There is no evidence to suggest that a single dose of nevirapine
administered at birth is likely to harm children during the first two years of their lives.
The risk of nevirapine causing harm to infants in the public health sector outside the
research and training sites can be no greater than the risk that exists at such a site or

where it is administered by medical practitionersin the private sector.

[63] Inany event the main thrust of government’s case was that nevirapine should be
administered in circumstancesinwhich it would be most effective, not that it should not
be administered because it is dangerous. Dr Ntsaluba seemsto acknowledgethisin his

affidavit where he says:
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“As | have pointed out earlier, to extend the programme to every hospital in each
provinceis practically and financially not feasible. 1t would have been ideal but while
that is a goal that the First to Ninth Respondents are working towards, it is not

implementable at once.”

[64] Itisthisthat lies at the heart of government policy. There are obviously good
reasonsfrom the public health point of view to monitor the efficacy of the*full package’
provided at the research and training sites and determine whether the costs involved are
warranted by the efficacy of the treatment. Thereisaneed to determine whether bottle-
feeding will be implemented in practice when such advice is given and whether it will
beimplemented in away that proves to be more effective than breastfeeding, bearingin
mind the cultural problems associated with bottle-feeding, the absence of clean water in
certain parts of the country and the fact that breastfeeding providesimmunity from other
hazards that infants growing up in poor househol ds without accessto adequate nutrition
and sanitation are likely to encounter. However, thisisnot areason for not allowing the
administration of nevirapine elsewhere in the public health system when there is the

capacity to administer it and its use is medically indicated.

Capacity
[65] According to Dr Simelela, there have been significant problems even at the
research and training sitesin providing acomprehensive programmeusing nevirapinefor

the prevention of mother-to-child transmission. A lack of adequately trained personnel,
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including counsellors, a shortage of space for conducting counselling and inadequate

resources due to budgetary constraints made it impossible to provide such aprogramme.

[66] Although the concerns raised by Dr Simelela are relevant to the ability of
government to make a“full package” available throughout the public health sector, they
are not relevant to the question whether nevirapine should be used to reduce mother-to-
child transmission of HIV at those public hospitals and clinics outside the research sites

where facilities in fact exist for testing and counselling.

Considerations relevant to reasonableness

[67] The policy of confining nevirapine to research and training sites fails to address
the needs of mothers and their newborn children who do not have access to these sites.
It fail sto distingui sh between the eval uation of programmesfor reducing mother-to-child
transmission and the need to provide accessto heal th care servicesrequired by thosewho

do not have access to the sites.

[68] In Grootboom this Court held that

“[t]o be reasonable, measures cannot leave out of account the degree and extent of the
denial of theright they endeavour torealise. Thosewhose needsarethemost urgent and

whose ability to enjoy all rights therefore is most in peril, must not be ignored by the
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measures aimed at achieving realisation of the right.”

The fact that the research and training sites will provide crucial data on which a
comprehensive programme for mother-to-child transmission can be developed and, if
financially feasible, implemented is clearly of importance to government and to the
country. So too is ongoing research into safety, efficacy and resistance. This does not
mean, however, that until the best programme has been formulated and the necessary
fundsand infrastructure provided for the implementation of that programme, nevirapine
must be withheld from mothers and children who do not have accessto the research and
training sites. Nor can it reasonably be withheld until medical research has been

completed. A programme for the realisation of socio-economic rights must

“be balanced and flexible and make appropriate provision for attentionto . . . crisesand
to short, mediumand long term needs. A programmethat excludesasignificant segment

of society cannot be said to be reasonable.”*

[69] The applicants do not suggest that nevirapine should be administered
indiscriminately to mothersand babiesthroughout the public sector. They accept that the
drug should be administered only to motherswho are shown to be HIV -positive and that
it should not be administered unless it is medically indicated and, where necessary,

counselling is available to the mother to enable her to take an informed decision as to

2 Above n 6 para44.

s Id para 43.
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whether or not to accept the treatment recommended. Those conditionsform part of the

order made by the High Court.

[70] In dealing with these questions it must be kept in mind that this case concerns
particularly those who cannot afford to pay for medical services. To the extent that
government limits the supply of nevirapineto itsresearch sites, it isthe poor outside the
catchment areas of these siteswho will suffer. Thereisadifference in the positions of
those who can afford to pay for services and those who cannot. State policy must take

account of these differences.

[71] Thecost of nevirapinefor preventing mother-to-child transmissionisnot anissue
in the present proceedings. It isadmittedly within the resources of the state. The relief
claimed by the applicants on this aspect of the policy, and the order made by the High
Court in that regard, contemplate that nevirapine will only be administered for the
prevention of mother-to-child transmission at those hospitals and clinics where testing
and counselling facilitiesare already in place. Therefore thisaspect of the claim and the

orders made will not attract any significant additional costs.

[72] Inevauating government’ s policy, regard must be had to the fact that thiscaseis

concerned with newborn babies whose lives might be saved by the administration of

3 Id para 35-7.
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nevirapineto mother and child at thetime of birth. The safety and efficacy of nevirapine
for this purpose have been established and the drug is being provided by government

itself to mothers and babies at the pilot sitesin every province.

[73] The administration of nevirapineis asimple procedure. Where counselling and
testing facilities exist, the administration of nevirapine is well within the available
resources of the state and, in such circumstances, the provision of a single dose of
nevirapine to mother and child where medically indicated is a simple, cheap and

potentially lifesaving medical intervention.

Children’s rights
[74] There is another consideration that is material. This case is concerned with

newborn children. Sections 28(1)(b) and (c) of the Constitution provide that

“[e]very child hastheright —
@)
(b) to family care or parental care, or to appropriate alternative care when
removed from the family environment;
(© to basic nutrition, shelter, basic health care services and socid

services’.

The applicants and the amici curiae relied on these provisions to support the order made

by the High Court.
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[75] In Grootboom it was held that paragraphs (b) and (c) must be read together.

“They ensure that children are properly cared for by their parents or families, and that
they receive appropriate alternative care in the absence of parental or family care. The
section encapsul ates the conception of the scope of carethat children should receivein
our society. Subsection 1(b) definesthose responsiblefor giving carewhiless 1(c) lists

various aspects of the care entitlement.

It follows from ss 1(b) that the Constitution contemplates that a child has the right to
parental or family careinthefirst place, and theright to alternative appropriate careonly

where that is lacking.”*

[76] Counsel for the government, relying on these passages in the Grootboom
judgment, submitted that section 28(1)(c) imposes an obligation on the parents of the
newborn child, and not the state, to provide the child with the required basic health care

services.

[77] Whilethe primary obligation to provide basic health care services no doubt rests
on those parentswho can afford to pay for such services, it wasmade clear in Grootboom

that

“[t]his does not mean . . . that the State incurs no obligation in relation to children who

are being cared for by their parents or families.”*

% Id para 76-7.

% Id para 78.
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[78] The provision of asingle dose of nevirapine to mother and child for the purpose
of protecting the child against the transmission of HIV is, as far as the children are
concerned, essential. Their needsare“most urgent” and their inability to have accessto
nevirapine profoundly affects their ability to enjoy al rights to which they are entitled.
Their rights are “most in peril” as aresult of the policy that has been adopted and are
most affected by arigid and inflexible policy that excludes them from having accessto

nevirapine.

[79] The state is obliged to ensure that children are accorded the protection
contemplated by section 28°” that arises when theimplementation of theright to parental
or family careislacking.® Herewe are concerned with children bornin public hospitals
and clinics to mothers who are for the most part indigent and unable to gain access to
private medical treatment which is beyond their means. They and their children arein

the main dependent upon the state to make health care services available to them.

Evaluation of the policy to limit nevirapine to research and training sites
[80] Government policy was an inflexible one that denied mothers and their newborn
children at public hospitals and clinics outside the research and training sites the

opportunity of receiving asingle dose of nevirapine at the time of the birth of the child.

37 Id para78.

8 Id para 77.
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A potentially lifesaving drug was on offer and where testing and counselling facilities
wereavailableit could have been administered within the avail able resources of the state
without any known harm to mother or child. In the circumstances we agree with the
finding of the High Court that the policy of government in so far as it confines the use
of nevirapine to hospitals and clinics which are research and training sites constitutes a
breach of the state's obligations under section 27(2) read with section 27(1)(a) of the

Constitution.

[81] Implicitinthisfinding isthat apolicy of waiting for a protracted period before
taking a decision on the use of nevirapine beyond the research and training sitesis also

not reasonable within the meaning of section 27(2) of the Constitution.

Does government have a comprehensive plan to combat mother-to-child transmission
of HIV?

[82] Theissuesrelating to the alleged failure to implement a comprehensive national
programme for the prevention of mother-to-child transmission are intertwined with the
avermentsconcerning therefusal to permit nevirapineto be prescribed at public hospitals
and clinicsoutside the research and training sites. Foundational to all aspects of the case

was the challenge to the policy concerning the use of nevirapine.

[83] Because of the policy restricting the use of nevirapine, the counsellors at the
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hospitalsand clinicsoutside the research and training sites have had no training initsuse
for the prevention of mother-to-child transmission of HIV. That, however, should not
beamajor concern. According to the National programme for the prevention of mother
to child transmission of HIV (MTCT): Trainer’s guide, the total training time required
to prepare counsellorsfor the mother-to-child transmission programmeis 15 hours spread
over 10 sessions of 1% hours each. For counsellors who are already trained in the
programme and merely need to be updated regarding the use of nevirapine, thetime must

be very much shorter.

[84] It istherefore important to know what facilities exist outside the research and
training sitesfor testing and counselling. Theapplicantsalleged inthefounding affidavit
that testing and counselling were not comprehensively available outside the research and
training sites. This allegation was not substantiated by any direct evidence and most of
theevidencewasdirected to government’ spolicy concerning nevirapine, thecentral issue
in the case. The alegation that there was no programme dealing with mother-to-child
transmission outside the research and training sites was denied by Dr Ntsaluba. He
referred to a number of policy documents which deal with thistopic. These documents
includethe HIV/AIDS & STD strategic plan for South Africa 2000—2005. Variousgoas
and strategiesare set out inthisplan. Strategiesincludeintroducing counselling services
in al new testing sites, expanding the use of rapid testing methods, increasing the

proportion of workplaces that have counselling services and promoting access to such
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services.

[85] Reference is aso made to a policy document dealing with managing HIV in
children. Thisdocument isdated M arch 2000 and i ncludesasection on reducing mother-
to-child transmission which deals with a number of interventions. These include
voluntary counselling and HIV testing of pregnant women. It isstated that “all pregnant

women should be offered counselling and an HIV test” and adetailed rationaleis given.

[86] Another policy document dated May 2000 states explicitly that “[v]oluntary
testing and counselling must be made available to all pregnant women” (emphasis
added). It goesonto say that the benefitsto awoman of knowing her HIV statusinclude
theability to makeinformed choices about feeding options, earlier accessto carefor both
mother and child, the opportunity to terminate pregnancy where desired and legal, and

the ability to make informed decisions about sexual practices and future fertility.

[87] In August of the same year there was afurther policy document dealing with the
feeding of infants of HIV-positive mothers. It proceeds on the assumption that voluntary
counselling and testing for HIV are necessary. In the same month policy guidelinesfor
such testing were prescribed. 1t is made clear that testing cannot be carried out without
informed consent, including pre-test counselling. It does not focus on where or to what

extent counselling should be avail able, except to say that where ahealth facility lacksthe
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appropriate pre- or post-test counselling facilities, the patient should be referred to an

agency or facility that can provide the counselling.

[88] Intheir replying affidavits the applicants do not seek to contradict these policy
documents, but say that if correct they show latent capacity outside the research and
training sites to prescribe nevirapine for prevention of mother-to-child transmission
whereitismedically indicated. They also introduce an affidavit by Professor Schneider
to show that testing and counsel ling facilities, though not avail abl e throughout the public
health sector, arein fact widely available at hospitalsand clinics outside the research and
training sites. Government does not dispute this but says that such counsellors are not
trained in counselling for the use of nevirapine for the reduction of mother-to-child

transmission.

[89] The affidavits by the heads of the provincial health departments deal with their
budgets and the difficulties confronting them in expanding existing facilities for
addressing mother-to-child transmission and in training counsellors. What is apparent
from these affidavitsisthat some provinces had more extensive facilities for testing and
counselling than others; also that at the time the proceedings commenced the budgets of
most of the health departmentswere strained, and in many partsof the country therewere

problems in implementing health policies.
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Testing and counselling

[90] The evidence showsthat at the time of the commencement of these proceedings
there was in place a comprehensive policy for testing and counselling of HIV-positive
pregnant women. The policy was not, however, implemented uniformly. Professor
Schneider’ sresearch isthe only evidence on record concerning the extent of the testing
and counselling facilities at fixed clinics® in the provinces. She refersto a number of
studies — particularly two surveys conducted by the Health Systems Trust in 1998 and

2000. Her conclusions on the basis of these surveys were as follows:

Province Percentage of fixed clinics | Percentage of fixed clinics
offering HIV testing offering HIV counselling
Eastern Cape 44,0 91,2
Free State 87,5 96,0
Gauteng 100,0 92,9
KwaZulu-Natal 40,0 80,0
Mpumalanga 79,0 60,7
Northern Cape 100,0 91,7
Northern Province 14,6 68,8
North West 53,1 71,9
Western Cape 100,0 96,7

It isnot clear whether these statistics include facilities at public hospitals, or whether it

is assumed that such facilities exist there and that what was being addressed was the

Fixed clinics are contrasted with mobile clinics concerning which there are no statistics on the record.
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extent of the facilities at places other than hospitals. The statistics are relevant in any
event because a significant proportion of pregnant women are counselled at clinics and
treated there. Indeed, over 84% of South African women deliver in the health system,

that is, under the supervision of a health professional.

Formula-feeding

[91] Someof thepolicy documentsalso refer to the substitution of formula-feeding for
breastfeeding without setting that as policy. The HIV/AIDS policy guideline on
prevention of mother-to-child HIV transmission and management of HIV positive
pregnant women (May 2000) states in its introduction that appropriate alternatives to
breastfeeding should be made available and affordable for HIV-positive women.
Professor Schneider’s research shows that many hospitals and clinics have stocks of
formulafeed to be provided as a substitute for breastfeeding where appropriate. Itisnot
clear, however, that apolicy commitment ismadeto achieving this. In noneof the policy
documentsisit said that government will actually providetheformulafeed. Thefurthest
that the policy on the provision of feeding substitutes seemsto go isthe statement in the
HIV/AIDS policy guideline on feeding of infants of HIV positive mothers (August 2000)
which indicates that the policy concerning the provision of breastmilk substitutes (such
asinfant formulafeed) by the health care services needs to be taken up by the provincial
authorities and by any other relevant authority. The point is made here that the cost of

providing breastmilk substitutes must also be compared with or offset by the savingsin
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preventing newborn babies being infected with HIV and consequently needing care.

Summary of the relevant evidence

[92] To sum up, the position when the application was launched was this. Two
research and training sites had been selected at hospitals in each province to use
nevirapine for the prevention of mother-to-child transmission of HIV.*® Theseresearch
and training sites were linked to access points at satellite clinics. There were
approximately 160 access points. (During the course of the proceedings these had
increased to over 200.) At the project hospitalsand satelliteclinicsafull packagefor the
treatment of mother-to-child transmission was to be available. This included testing,
counselling, nevirapine if medicaly indicated, the provision of formula feed as a
substitutefor breastfeeding, aftercareincluding the provision of vitaminsand antibiotics,
and monitoring of the progress of the children. At all other public hospitals and clinics
nevirapine would not be available. There was, however, to be a programme for testing
and counselling, including counselling on mattersrel ated to breastfeeding. Formulafeed
was available at somehospitalsand clinicsbut it wasnot arequirement of the programme
to combat mother-to-child transmission outside the research and training sites that it be
made available to HIV-positive mothers of newborn babies who would like to avoid

breastfeeding but cannot afford the formulafeed. Although the programme envisaged

40 TheWestern Cape adopted aprogrammefor the progressive expansion of the supply of nevirapinefor such

use at its hospitals and clinics.
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the progressive establishment of testing and counselling facilities at all hospitals and
clinics, progress had been slow in certain parts of the country, particularly in clinicsin
the Northern Province, Mpumalanga, the Eastern Cape and KwaZulu-Natal. The bulk
of therural population livesin these provinces where millions of people are still without

access to clean water or adeguate sanitation.

Findings concerning government’s programme

[93] In the present case this Court has the duty to determine whether the measures
taken in respect of the prevention of mother-to-child transmission of HIV arereasonable.
We know that throughout the country health services are overextended. HIV/AIDS s
but one of many illnesses that require attention. It is, however, the greatest threat to
public health in our country. Asthe government’s HIV/AIDS & STD strategic plan for

South Africa 2000-2005 states:

“During the last two decades, the HIV pandemic has entered our consciousness as an
incomprehensiblecalamity. HIV/AIDShasclaimed millionsof lives, inflicting painand

grief, causing fear and uncertainty, and threatening the economy.”

[94] We are also conscious of the daunting problems confronting government as a
result of the pandemic. And besides the pandemic, the state faces huge demands in
relation to accessto education, land, housing, health care, food, water and social security.

These are the socio-economic rights entrenched in the Constitution, and the state is
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obliged to take reasonable legislative and other measures within its available resources
to achieve the progressive realisation of each of them. In thelight of our history thisis
an extraordinarily difficult task. Nonethelessit isan obligation imposed on the state by

the Constitution.

[95] The rigidity of government’s approach when these proceedings commenced
affected itspolicy asawhole. If, aswehaveheld, it wasnot reasonableto restrict the use
of nevirapine to the research and training sites, the policy as a whole will have to be
reviewed. Hospitalsand clinicsthat havetesting and counselling facilitiesshould beable
to prescribe nevirapine where that is medically indicated. The training of counsellors
ought now to include training for counselling on the use of nevirapine. As previously
indicated, this is not a complex task and it should not be difficult to equip existing
counsellorswith the necessary additional knowledge. Inaddition, government will need
to take reasonable measures to extend the testing and counselling facilities to hospitals
and clinics throughout the public health sector beyond the test sites to facilitate and
expedite the use of nevirapine for the purpose of reducing the risk of mother-to-child

transmission of HIV.

The powers of the courts
[96] Counsdl for the government contended that even if this Court should find that

government policiesfall short of what the Constitution requires, theonly competent order
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that a court can make is to issue a declaration of rights to that effect. That leaves
government free to pay heed to the declaration made and to adapt its policiesin so far as
thismay be necessary to bring them into conformity with the court’ sjudgment. This, so

the argument went, is what the doctrine of separation of powers demands.

[97] In developing this argument counsel contended that under the separation of
powers the making of policy isthe prerogative of the executive and not the courts, and
that courts cannot make orders that have the effect of requiring the executive to pursue

aparticular policy.

[98] ThisCourt hasmadeit clear on morethan one occasion that although thereare no
bright lines that separate the roles of the legidlature, the executive and the courts from
one another, there are certain mattersthat are pre-eminently within the domain of one or
other of the arms of government and not the others.** All arms of government should be
sensitiveto and respect this separation. Thisdoes not mean, however, that courts cannot

or should not make orders that have an impact on policy.

4 Ferreira v Levin NO and Others, Vryenhoek and Others v Powell NO and Others 1996 (1) SA 984 (CC);

1996 (1) BCLR 1 (CC) para 180 and 183; South African Association of Personal Injury Lawyers v Heath
and Others 2001 (1) SA 883 (CC); 2001 (1) BCLR 77 (CC) para 46; Soobramoney above n 6 para 29;
Grootboom gbove n 6 para4l; Dawood and Another v Minister of Home Affairs and Others; Shalabi and
Another v Minister of Home Affairs and Others; Thomas and Another v Minister of Home Affairs and
Others 2000 (3) SA 936 (CC); 2000 (8) BCLR 837 (CC) para 63-4; National Coalition for Gay and
Lesbian Equality and Others v Minister of Home Affairs and Others 2000 (2) SA 1 (CC); 2000 (1) BCLR
39 (CC) para 66.
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[99] The primary duty of courtsisto the Constitution and the law, “which they must
apply impartially and without fear, favour or prejudice”.* The Constitution requiresthe
state to “respect, protect, promote, and fulfil the rightsin the Bill of Rights’.* Where
state policy is challenged as inconsistent with the Constitution, courts have to consider
whether in formulating and implementing such policy the state has given effect to its
constitutional obligations. If it should hold in any given case that the state hasfailed to
do so, it isobliged by the Constitution to say so. In so far asthat constitutes an intrusion
into the domain of the executive, that isan intrusion mandated by the Constitution itself.
There is also no merit in the argument advanced on behalf of government that a
distinction should be drawn between declaratory and mandatory orders against
government. Even simple declaratory orders against government or organs of state can
affect their policy and may well have budgetary implications. Government is
constitutionally bound to give effect to such orders whether or not they affect its policy
and has to find the resources to do so. Thus, in the Mpumalanga case,* this Court set
asideaprovincia government’ s policy decision to terminate the payment of subsidiesto
certain schools and ordered that payments should continue for several months. Also, in

the case of August™ the Court, in order to afford prisonerstheright to vote, directed the

42 Section 165(2) of the Constitution.

43 Section 7(2).

Premier, Mpumalanga, and Another v Executive Committee, Association of State-Aided Schools, Eastern
Transvaal 1999 (2) SA 91 (CC); 1999 (2) BCLR 151 (CC).

4 August and Another v Electoral Commission and Others 1999 (3) SA 1 (CC); 1999 (4) BCLR 363 (CC).
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Electora Commissionto alter itsel ection policy, planning and regul ations, with manifest

cost implications.

[100] Therightsthat the stateisobliged to “ respect, protect, promote and fulfil” include
the socio-economic rightsin the Consgtitution. In Grootboom this Court stressed that in

so far as socio-economic rights are concerned

“[t]he State is required to take reasonable legidative and other measures. Legidative
measures by themselves are not likely to constitute constitutional compliance. Mere
legislationis not enough. The Stateis obliged to act to achieve the intended result, and
the legidative measures will invariably have to be supported by appropriate,
well-directed policies and programmes implemented by the Executive. These policies
and programmes must be reasonabl e both in their conception and their implementation.
Theformulation of aprogrammeisonly thefirst stagein meeting the State’ sabligations.
The programme must also be reasonably implemented. An otherwise reasonable
programme that is not implemented reasonably will not constitute compliance with the
State’ s obligations.” *

[101] A dispute concerning socio-economic rightsis thus likely to require a court to
evaluate state policy and to give judgment on whether or not it is consistent with the
Condtitution. If it findsthat policy isinconsistent with the Constitution it isobliged in
terms of section 172(1)(a) to make a declaration to that effect. But that is not all.
Section 38 of the Constitution contemplatesthat whereit is established that aright inthe

Bill of Rights has been infringed a court will grant “appropriate relief”. It has wide

46 Above n 6 para 42.
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powers to do so and in addition to the declaration that it is obliged to make in terms of

section 172(1)(a) a court may also “make any order that is just and equitable” .’

N Fose v Minister of Safety and Securi this Court that
[102] | f Safety and S ly48 hisC held th

“[alppropriate relief will in essence berelief that is required to protect and enforce the
Constitution. Depending on the circumstances of each particular case therelief may be
adeclaration of rights, an interdict, amandamus or such other relief asmay berequired
to ensure that the rights enshrined in the Constitution are protected and enforced. If it
is necessary to do so, the courts may even have to fashion new remedies to secure the

protection and enforcement of these all-important rights.”*°

The judgment (per Ackermann J) went on to state:

“1 have no doubt that this Court has a particular duty to ensure that, within the bounds
of the Congtitution, effective relief be granted for the infringement of any of the rights
entrenched init. Inour context an appropriate remedy must mean an effective remedy,
for without effective remediesfor breach, thevaluesunderlying and theright entrenched
in the Constitution cannot properly be upheld or enhanced. Particularly in a country
where so few havethe meansto enforcetheir rightsthrough the courts, it isessential that
on those occasions when the legal process does establish that an infringement of an
entrenched right has occurred, it be effectively vindicated. The courts have aparticular
responsibility in this regard and are obliged to ‘forge new tools and shape innovative

remedies, if needs be, to achieve this goal.”*°

a7 Section 172(1)(b).

48 1997 (3) SA 786 (CC); 1997 (7) BCLR 851 (CC).

49 Id para 19 (footnote omitted).

%0 Id para 69 (footnote omitted).
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[103] In Mohamed v President of the RSA,>* this Court dealt with an argument similar

to that addressed to us by counsel for the appellants, in these terms:

“Nor would it necessarily be out of place for there to be an appropriate order on the
relevant organs of State in South Africato do whatever may be within their power to
remedy the wrong here done to Mohamed by their actions, or to ameliorate at best the
consequential prejudice caused to him. To stigmatise such an order as a breach of the
separation of State power as between the Executive and the Judiciary is to negate a
foundational value of the Republic of South Africa, namely supremacy of the
Congtitution and the rule of law. The Bill of Rights, which we find to have been
infringed, isbinding on all organsof State and it isour constitutional duty to ensure that
appropriate relief is afforded to those who have suffered infringement of their

congtitutional rights.”>?

[104] The power to grant mandatory relief includesthe power whereit isappropriateto
exercise some form of supervisory jurisdiction to ensure that the order is implemented.

In Pretoria City Council v Walker,>® Langa DP said:

“[T]he respondent could, for instance, have applied to an appropriate court for a
declaration of rights or amandamus in order to vindicate the breach of hiss8right. By
means of such an order the council could have been compelled to take appropriate steps

as soon as possible to eliminate the unfair differentiation and to report back to the Court

>1 Mohamed and Another v President of the Republic of South Africa and Others (Society for the Abolition

of the Death Penalty in South Africa and Another Intervening) 2001 (3) SA 893 (CC); 2001 (7) BCLR 685
(CO).
52 Id para 71 (footnotes omitted).

53 1998 (2) SA 363 (CC); 1998 (3) BCLR 257 (CC) para 96.
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in question. The Court would then have been in aposition to give such further ancillary
orders or directions as might have been necessary to ensure the proper execution of its

order.”

[105] This Court has said on other occasions that it is also within the power of courts
to make a mandatory order against an organ of state®* and has done so itself. For
Instance, in the Dawood case, amandamus was issued directing the Director-General of
Home Affairs and immigration officials to exercise the discretion conferred upon them
in amanner that took account of the congtitutional rightsinvolved.> In the August case
a mandatory order, coupled with an injunction to submit a detailed plan for public

scrutiny, wasissued by this Court against an organ of state—the Electoral Commission.*®

[106] Wethusreject the argument that the only power that this Court hasin the present
case is to issue a declaratory order. Where a breach of any right has taken place,
including a socio-economic right, acourt is under aduty to ensurethat effectiverelief is
granted. Thenatureof theright infringed and the nature of theinfringement will provide
guidance as to the appropriate relief in a particular case.>” Where necessary this may

include both the issuing of a mandamus and the exercise of supervisory jurisdiction.

Sanderson v Attorney-General, Eastern Cape 1998 (2) SA 38 (CC); 1997 (12) BCLR 1675 (CC) para 39,
New National Party of South Africa v Government of the Republic of South Africa and Others 1999 (3)
SA 191 (CC); 1999 (5) BCLR 489 (CC) para46.

% Above n 41 para 67 and 70.

56 Above n 45.

> Hoffmann above n 1 para45.
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[107] An examination of the jurisprudence of foreign jurisdictions on the question of
remedies shows that courts in other countries also accept that it may be appropriate,
depending on the circumstances of the particular case, to issue injunctive relief against
thestate. Inthe United States, for example, frequent use has been made of the structural
injunction—aform of supervisory jurisdiction exercised by the courtsover agovernment
agency or institution. Most famously, the structural injunction was used in the case of
Brownv Board of Education®® wherethe US Supreme Court held that lower courtswould
need to retain jurisdiction of Brown and similar cases. These lower courts would have
the power to determine how much time was necessary for the school boardsto achieve
full compliance with the Court’s decision and would also be able to consider the
adequacy of any plan proposed by the school boards “to effectuate a transition to a

racially nondiscriminatory school system”.>

[108] Evenacursory perusal of therelevant Indian case law demonstratesawillingness
on the part of the Indian courts to grant far-reaching remedial orders. Most striking in

thisregard isthe decision in M.C. Mehta v State of Tamil Nadu and Others® where the

%8 Brown et al v Board of Education of Topeka et al 347 US 483 (1954) (Brown I) and Brown et al v Board

of Education of Topeka et al 349 US 294 (1955)(Brown II).

> Brown IIid 300-1. Seetoo Swann et al v Charlotte-Mecklenburg Board of Education et al 402 US 1

(1971) where the Supreme Court gave some general guidelines to assist courts and school authoritiesin
the implementation of school desegregation — focusing on various techniques which could be employed
to ensure that desegregation took place more expeditiously.

60 [1996] 6 SCC 756.
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Supreme Court granted a wide-ranging order concerning child labour that included

highly detailed mandatory and structural injunctions.

[109] Although decisions of the German Federal Constitutional Court are mostly in the
form of declaratory orders, the Court also has the power to prescribe for a temporary
period which steps have to be taken in order to create a situation in conformity with the
Basic Law.®* The most far-reaching execution order was probably that made by the
Court in the Second Abortion Case,* declaring several provisions of the Criminal Code
unconstitutional and void and replacing them by adetailed interim law to remainin place

until new legidlation came into force.

[110] In Canada, it appears that both the supreme and the lower courts have the power
to issue mandatory orders against organs of state.®® Canadian courts have, however,
tended to be relatively cautious in this regard. For example, in Eldridge v British
Columbia (Attorney General),* the Supreme Court of Canada considered adeclaration

of unconstitutionality preferable to “some kind of injunctive relief” on the basis that

61 This power is derived from Article 35 of the Federal Constitutional Court Act which reads:

“Initsdecisionthe Federal Constitutional Court may state by whom it isto be executed;
in individual instances it may also specify the method of execution.”

62 BVerfGE 88, 208.

63 See for example, the Supreme Court’s decision in Reference re: Manitoba Language Rights (1985) 19
DLR (4th) 1 and the decision of the High Court of Ontario in Marchand v Simcoe County Board of

Education et al (1986) 29 DLR (4th) 596.

64 (1997) 151 DLR (4th) 577 (SCC) para 96.
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“there are myriad options available to the government that may rectify the
unconstitutionality of the current system”. The Canadian courts have also tended to be

wary of using the structural injunction.®

[111] IntheUnited Kingdom, althoughinjunctiverelief may be granted against officers

of the Crown, the House of Lords has held that this should only be done in the

“most limited circumstances. In the majority of situations so far as final relief is
concerned, a declaration will continue to be the appropriate remedy on an application
for judicial review involving officers of the Crown. Ashasbeenthepositioninthe past,

the Crown can be relied upon to co-operate fully with such declarations.”®

[112] What thisbrief survey makes clear isthat in none of thejurisdictions surveyed is
there any suggestion that the granting of injunctive relief breaches the separation of
powers. The various courts adopt different attitudes to when such remedies should be
granted, but all accept that within the separation of powersthey have the power to make
use of such remedies — particularly when the state’s obligations are not performed

diligently and without delay.

65 See Doucet-Boudreau v Nova Scotia (Department of Education) (2001) 203 DLR (4th) 128 para50 where
the Nova Scotia Court of Appeal refused to exercise supervisory jurisdiction on the basis that thereisno

“history inthiscountry . . . of occasionswhen the administrative or |egid ative branches

of government have refused to comply with court ordered remediesunder the Charter.”
66 Inre M. [1994] 1 AC 377 (HL) at 422-3. Where it would be more convenient to leave it to the applicant
to return to court with a complaint that government’s duties, as declared by the court, had not been
complied with, it was considered preferable to give mere declaratory relief, rather than amandamus. See
for exampleR. v Secretary of State for the Home Department, Ex parte Anderson [1984] 1 QB 778 at 795.
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[113] South African courts have awide range of powers at their disposal to ensure that
the Constitution isupheld. Theseinclude mandatory and structural interdicts. How they
shoul d exercisethose powers depends on the circumstances of each particular case. Here
due regard must be paid to the roles of the legislature and the executive in ademocracy.
What must be made clear, however, isthat when it is appropriate to do so, courts may —
and if need be must — use their wide powers to make orders that affect policy aswell as

legidlation.

[114] A factor that needsto be kept in mind isthat policy is and should be flexible. It
may be changed at any time and the executive is aways free to change policieswhere it
considersit appropriate to do so. The only constraint isthat policies must be consistent
with the Constitution and the law. Court orders concerning policy choices made by the
executive should therefore not be formulated in ways that preclude the executive from

making such legitimate choices.

Circumstances relevant to the order to be made

[115] Thefinding made concerning the restricted use of nevirapine hasimplicationsfor
government’s policy on the prevention of mother-to-child transmission of HIV. If
nevirapineis now made available at al state hospitals and clinics where there are testing
and counselling facilities, that will call for achange in policy. The policy will have to

bethat nevirapine must be provided whereit ismedically indicated at those hospitalsand
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clinics within the public sector where facilities exist for testing and counselling.

[116] At the time the proceedings were instituted, the provincial health authorities
charged with the responsibility of implementing the programme for testing and
counselling attributed their failure to do this to constraints relating to capacity. There
were financial constraints owing to limited budgets and there was aso a shortage of
suitably trained persons to undertake testing and counselling. The question whether
budgetary constraints provided alegitimatereason for not implementing acomprehensive
policy for the use of nevirapine, including testing and counselling, was disputed. It was
contended that the use of nevirapine would result in significant savings in later years
becauseit would reduce the number of HIV -positive children who woul d otherwise have
to be treated in the public health system for all the complications caused by that

condition.

[117] Intheview that we take of this matter it is not necessary to deal with that issue.
Conditions have changed since these proceedings were initiated. Thisisrelevant to the

order that should follow upon the findings now made.

[118] During the course of these proceedings the state’s policy has evolved and is no
longer asrigid asit was when the proceedings commenced. By thetimethis appeal was

argued, six hospitals and three community health care centres had already been added in
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Gauteng to the two research and training sites initially established and it was
contemplated that during the course of this year nevirapine would be available
throughout the province for the treatment of mother-to-child transmission. Likewise, in
KwaZulu-Natal there was a change of policy towards the supply of nevirapine at public
health ingtitutions outside thetest sites. According to astatement by the provincial MEC

for Health referred to by Dr Ntsaluba at the time of the interlocutory proceedings:

“The proposal that we will tableisthat of a phased approach consisting of three phases,

in which the current study isthefirst phase. . . .

The second phase will be the provision of this service at all major hospitals in every
district, in total 27 of them. This we believe will bring access of this service to the
majority of the people of our province while at the same time ensuring that the
programme is not interrupted and remains sustainable. We are targeting that all these
must have commenced by August. . . . The remaining hospitals they will only be given
attention by March 2003. . . . These hospitals will be given 6 months to work out
whatever teething problems and settle in the programme before phasing the second
phase, March 2003.

Thethird phase to complete the roll out of the programmeincorporating all institutions

in the province and their feeder clinics, will also be approached in the same manner.”

[119] Thesedevelopmentsclearly demonstratethat, provided therequisite political will
Is present, the supply of nevirapine at public health institutions can be rapidly expanded
to reach many more than the 10% of the population intended to be catered for in terms

of the test site policy.
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[120] But more importantly, we were informed at the hearing of the appeal that the
government has made substantial additional funds available for the treatment of HIV,
including the reduction of mother-to-child transmission. The total budget to be spent
mainly through the departments of Health, Social Development and Education was
R350 millionin 2001/2. It has beenincreased to R1 billion in the current financial year
and will go up to R1,8 billion in 2004/5. This means that the budgetary constraints
referred to in the affidavits are no longer an impediment. With the additional funds that
are now to be available, it should be possible to address any problems of financial

incapacity that might previously have existed.

[121] We have earlier referred to section 172(1)(a) of the Constitution, which requires
a court deciding a constitutional matter to “declare that any law or conduct that is
inconsistent with the Constitution is invalid to the extent of its inconsistency”. A
declaration to that effect must therefore be made in this matter. The declaration must be
inaformwhichidentifiesthe constitutional infringement. Whether remedial action must

also be specified is a separate question involving a different enquiry.

[122] In the present case we have identified aspects of government policy that are
inconsistent with the Constitution. The decision not to make nevirapine available at

hospitals and clinics other than the research and training sites is central to the entire
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policy. Once that restriction is removed, government will be able to devise and
implement a more comprehensive policy that will give access to health care servicesto
HIV -positive mothers and their newborn children, and will include the administration of
nevirapine where that is appropriate. The policy as reformulated must meet the
constitutional requirement of providing reasonable measures within avail able resources
for the progressive realisation of the rights of such women and newborn children. This
may also require, where that is necessary, that counsellors at places other than at the
research and training sites be trained in counselling for the use of nevirapine. We will

formul ate a declaration to address these issues.

Transparency

[123] Three of the nine provinces®” have publicly announced programmes to realise
progressively the rights of pregnant women and their newborn babies to have accessto
nevirapine treatment. As for the rest, no programme has been disclosed by either the
Minister or any of the other six MECs, this notwithstanding the pertinent request from
the TAC in July 2001% and the subsequent lodging of hundreds of pages of affidavits
and written legal argument. This is regrettable. The magnitude of the HIV/AIDS
challengefacing thecountry callsfor aconcerted, co-ordinated and co-operative national

effort in which government in each of itsthree spheres and the panoply of resourcesand

67 Western Cape, Gauteng and KwaZulu-Natal.

Quoted in para 11 above.
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skillsof civil society are marshalled, inspired and led. Thiscan beachieved only if there
Is proper communication, especially by government. In order for it to be implemented
optimally, apublic health programme must be made known effectively to all concerned,
down to the district nurse and patients. Indeed, for a public programme such as thisto

meet the constitutional requirement of reasonableness, its contents must be made known

appropriately.

Relief
[124] What remainsto be considered is whether it is appropriate in the circumstances
of the present case to grant further relief. We have come to the conclusion that it is

appropriate to do so, though in terms differing from the orders made by the High Court.

[125] It isessential that there be a concerted national effort to combat the HIV/AIDS
pandemic. Thegovernment has committed itself to such an effort. We have held that its
policy fails to meet constitutional standards because it excludes those who could
reasonably beincluded where such treatment ismedically indicated to combat mother-to-
child transmission of HIV. That does not mean that everyone can immediately claim
access to such treatment, although theideal, as Dr Ntsaluba says, isto achieve that goal.
Every effort must, however, be made to do so as soon as reasonably possible. The

increases in the budget to which we have referred will facilitate this.

69



THE COURT

[126] We consider it important that all sectors of the community, in particular civil
society, should co-operate in the steps taken to achieve thisgoal. In our view that will

be facilitated by spelling out the steps necessary to comply with the Constitution.

[127] Wewill dothison the basisof the policy that government has adopted as the best
means of combating mother-to-child transmission of HIV, which is to make use of
nevirapine for this purpose. Government must retain the right to adapt the policy,
consistent with its constitutional obligations, should it consider it appropriate to do so.

The order that we make has regard to this.

[128] Wedo not consider it appropriateto deal with the use of formulafeedintheorder.
Whether it is desirable to use this substitute rather than breastfeeding raises complex
issues,® particularly when the mother concerned may not have easy accessto clean water
or the ability to adopt a bottle-feeding regimen because of her personal circumstances.
The result of the studies conducted at the research and training sites may enable
government to formulate a comprehensive policy in thisregard. In the meantime this
must be |eft to health professionals to address during counselling. We do not consider
that there is sufficient evidence to justify an order that formula feed must be made

available by the government on request and without charge in every case.

69 See conclusions and recommendations regarding infant feeding in the WHO Technical Consultation

entitled New data on the prevention of mother-to-child transmission of HIV and their policy implications
approved 15 January 2001.
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[129] The order made by the High Court included a structural interdict requiring the
appellantsto revise their policy and to submit the revised policy to the court to enableit
to satisfy itself that the policy was consistent with the Constitution. In Pretoria City
Council™ this Court recognised that courts have such powers. In appropriate casesthey
should exercise such a power if it is necessary to secure compliance with a court order.
That may be because of afailureto heed declaratory orders or other relief granted by a
court in aparticular case. We do not consider, however, that orders should be madein
thosetermsunlessthisisnecessary. The government has always respected and executed
orders of this Court. Thereisno reason to believe that it will not do so in the present

case.

[130] The anxiety of the applicants to have the government move as expeditiously as
possible in taking measures to reduce the transmission of HIV from mother to child is
understandable. One is dealing here with a deadly disease. Once a drug that has the
potential to reduce mother-to-child transmission is available, it is desirable that it be

made available without delay to those who urgently need it.

[131] Wedo not underestimate the nature and extent of the problem facing government

in its fight to combat HIV/AIDS and, in particular, to reduce the transmission of HIV

70 Above n 53 para 96.
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frommother to child. Wealso understand the need to exercise caution when dealing with
a potent and a relatively unknown drug. But the nature of the problem is such that it
demands urgent attention. Nevirapine is a potentially lifesaving drug. Its safety and
efficacy have been established. Thereisaneed to assess operational challengesfor the
best possible use of nevirapine on acomprehensive scaleto reducetherisk of mother-to-
child transmission of HIV. Thereisan additional need to monitor issuesrelevant to the
safety and efficacy of and resistance to the use of nevirapine for this purpose. Thereis,
however, also a pressing need to ensure that where possible loss of lifeis prevented in

the meantime.

[132] Government policy is now evolving. Additional sites where nevirapine is
provided with a“full package” to combat mother-to-child transmission of HIV arebeing
added. In the Western Cape, Gauteng and KwaZulu-Natal, programmes have been
adopted to extend the supply of nevirapine for such purpose throughout the province.
What now remainsisfor the other provincesto follow suit. The order that we make will

facilitate this.

[133] Itisnecessary that the government programme, as supplemented to comply with
the requirements of this judgment, be communicated to health caregiversin all public
facilities and to the beneficiaries of the programme. Having regard to the nature of the

problem, the steps that have to be taken to comply with the order that we make should

72



THE COURT

be taken without delay.

Costs

[134] The applicants had an order of the High Court in their favour and they were
entitled to defend that order in this Court. Theissues raised in these proceedings are of
considerable importance. The applicants have also been substantially successful in
relation to those issues. The order that we make differs from that made by the High
Court. Yet it addresses similar issues, albeit in different terms, and we do not consider
the differences to be sufficient reason for depriving the applicants of their costs. These
are to include the costs occasioned by the Court’s enquiry after the conclusion of the
argument, savefor the costs of the application by government to adducefurther evidence,

which are to be borne by the respective parties.

Orders

[135] We accordingly make the following orders:

1. The orders made by the High Court are set aside and the following orders

are substituted.
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2. It is declared that:

a)

b)

Sections 27(1) and (2) of the Constitution require the government
to devise and implement within its available resources a
comprehensive and co-ordinated programme to realise
progressively the rights of pregnant women and their newborn
childrento have accessto heal th servicesto combat mother-to-child

transmission of HIV.

The programme to be realised progressively within available
resources must include reasonable measures for counselling and
testing pregnant women for HIV, counselling HIV-positive
pregnant women on the options open to them to reduce the risk of
mother-to-child transmission of HIV, and making appropriate

treatment available to them for such purposes.

The policy for reducing the risk of mother-to-child transmission of
HIV as formulated and implemented by government fell short of
compliance with the requirements in subparagraphs (a) and (b) in

that:
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Doctors at public hospitals and clinics other than the
research and training sites were not enabled to prescribe
nevirapineto reducetherisk of mother-to-child transmission
of HIV even whereit was medically indicated and adequate
facilities existed for the testing and counselling of the

pregnant women concerned.

The policy failed to make provision for counsellors at
hospitals and clinics other than at research and training sites
to be trained in counselling for the use of nevirapine as a
means of reducing the risk of mother-to-child transmission

of HIV.

3. Government is ordered without delay to:

b)

Remove the restrictions that prevent nevirapine from being made

available for the purpose of reducing the risk of mother-to-child

transmission of HIV at public hospitals and clinics that are not

research and training sites.

Permit and facilitate the use of nevirapine for the purpose of
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reducing the risk of mother-to-child transmission of HIV and to
make it available for this purpose at hospitals and clinics when in
the judgment of the attending medical practitioner acting in
consultation with the medical superintendent of the facility
concerned this is medically indicated, which shall if necessary
includethat the mother concerned hasbeen appropriately tested and

counsalled.

C) Make provision if necessary for counsellors based at public
hospitals and clinics other than the research and training sitesto be
trained for the counselling necessary for the use of nevirapine to

reduce the risk of mother-to-child transmission of HIV.

d) Take reasonable measures to extend the testing and counselling
facilitiesat hospitalsand clinicsthroughout the public health sector
to facilitate and expedite the use of nevirapine for the purpose of

reducing the risk of mother-to-child transmission of HIV.

4, Theordersmadein paragraph 3 do not preclude government from adapting
its policy in a manner consistent with the Constitution if equally

appropriate or better methods become availableto it for the prevention of
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mother-to-child transmission of HIV.

5. The government must pay the applicants' costs, including the costs of two

counsel.

6. The application by government to adduce further evidence is refused.

Chaskalson CJ
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